Appendix 5 — Proposed Voluntary Planning Agreement

DRAFT

Stoville / JC & RM Fleming Planning Agreement

Undar 8937 of the Environmental Flanning and Assessment Act 1979

Ballina Shire Council
Stoville Pty Ltd
JC & RM Fleming

Dated "[Insert Date]" 2012

Updated draft March 2012
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Appendix 5 - Proposed Voluntary Planning Agreement (cont.)

Stoville / Durapias Plsnring Ageemant
Bafira Shire Counci
Stovilla Pty Lid & JC & RM Flaming

STOVILLE / JC & RM FLEMING PLANNING AGREEMENT

Summary Sheet
Council:
Name: Ballina Shire Council
Address: PO Box 450
BALLINA NSW 2478
Telephone: 02 6686 4444
Facsimie:
Email: councii@balina.nsw.gov.au
Representative:
Developers:
Name: Stowile Pty Ltd
Address: PO Box 480
ALSTONVILLE NSW 2477
Telephone: 02 6629 5332
Facsimile: 02 6629 5332
Emai: treilly@bigpond.com

Representative: Mr Tim Reilly

Name: JC & RM Fleming

Address: 8 Bertram Place
WOLLONGBAR NSW 2477

Telephone: 02 6628 0002
Facsimile: 02 6628 3804
Emai: john@duraplas.com.au

Representative:  Mr John Fleming
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Appendix 5 - Proposed Voluntary Planning Agreement (cont.)

Stoville / Durapias Plasming Agreement
Balina Shire Councl
Stowilla Pty Lid & JC & RM Fiaming

Land:
See definition of Land in clause 1.1.

Development:
See definition of Development in clause 1.1.

Development Contributions:
As per Council adopted Contributions Plans

Application of s34, s34A and s94EF of the Act
See clause 6.

Developer Commitments:
SeePart2 and clauses 7, 8and 9.

Registration:
See clause 13.

Dispute resolution
Expert determination and mediation. See clauses 11and 12
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Appendix 5 - Proposed Voluntary Planning Agreement (cont.)

Stoville / Duragias Plasnirg Agreement
Bafira Shire Councl
Stoville Pty Lid & JC & RM Siaming

STOVILLE / JC & RM FLEMING PLANNING AGREEMENT

Undar S33F of the Environmental Planning and Assessment Act 1979

Parties

Ballina Shire Council ASN [®a] of PO Box 450, BALLINA NSW 2478
(Councif)

and

Stoville Pty Lid ABN [91923273253] of PO Box 141, KEMPS CREEK NSW 2178

and

JC & RM Fleming of 8 Bertram Place, WOLLONGBAR NSW 2477
(Davelopers)

Background

A Stovile Pty Lidis the owner of the land.

B. Duraplas industries Pty Ltd, owned by JC & RM Fleming, cumently occupies the land, utlising it 1o
support actiities undertaken by it on adjoining land in its ownership, being Lot 2 DP 707837,

C. Stovile Pty Lid has lodged with the Council a Rezoning Submission relating to the land, seeking to
have it zoned for industrial use.

D. Should e land be so zoned, the Developers are committed to proceeding with 3 boundary adiusiment
subdivision hat ransfers the land from Lot 1 OP 817406 to Lot 2 DP 707837

E. Foliowing the boundary adjustment subdivision, the Developers are commiied © removing 2 existng
house on e land

F. The Developers are commited o providing a minimum 10 m wide landscaped buifer within the land.
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Appendix 5 - Proposed Voluntary Planning Agreement (cont.)

Stoville | Duraplas Planning Agreement
Balina Shire Counci
Stoville Pty Ltd & JC & RM Fieming

Operative Provisions

Part 1 - Preliminary

1 Definitions & Interpretation
1.1 In this Agreement the following definitions appiy:
Actmeans the Environmental Planning and Assessment Act 1979 (NSW).
Agreement means this Agreement and includes any schedules, annexures and appendices to
this Agreement.
Council means the Ballina Shire Counci.

Development means the rezoning of the land from 7(i) Environmental Protection (Urban Buffar)
Zone to 4 Industry Zone.

Development Application has the same meaning as in the Act
Development Consent has the same meaning as in the Act.

Development Contribution means a monetary contribution, the dedication of land free of cost.
the carrying out of work, or the provision of any other material pubiic banefit, or any combination
of them, to be used for, or applied towards, a public purpose.

Land means the land specified or described in Schedule 1.

Party means a party 1o this agreement, including their successors and assigns.
Provision means the Developer's provision under this Agreement.

Regulation means the Environmental Planning and Assessment Regulaton 2000.

Work means the physical result of any building, engineering or construction work in, on, over or
under land required to be carmed out by the Developer under this Agreement.

12 Inthe interpretation of this Agreement, the following provisions apply unless the contaxt otherwise
requires:
1.2.1. Headings are inserted for convenience only and do not affect the interpretation of tis
Agreement.

1.22.  Areference in this Agreement to a business day means a day other than a Saturday or
Sunday on which banks are open for business generally in Sydney.

1.23.  Ifthe day on which any act, matter or thing is 1o be done undar this Agresment is nota
business day, the act, matter or thing must ba done 0n the next business day.

1.24.  Areference in this Agreement to dollars or § means Australian dollars and all amounts
payable under this Agreement are payable in Australian doliars.

1.25. Arefersnce in this Agreement 1o a § value relating fo a Dewvelopment Contribution is a
reference to the value axclusive of GST.

1.26. Areference in this Agreement fo any law, lagisiation or legislative provision includes any
statutory modification, amendment or re-enactment, and any subordinate legiskation o
regulations issued under that legistation or legisiative provision.
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Appendix 5 — Proposed Voluntary Planning Agreement (cont.)

Stoville / Durapias Planning Agreement
Balima Shire Councl
Stowile Pty Lid & JC & RM Piaming

12.7. Areference in this Agreement 1o any agreament, deed or document is B hat
agreement, deed or document as amended, novated, supplamented or replaced.

128 Areference 10 a clause, pan, schedule or attachment is a reference to a clause. part.
schedule or atachment of or 1o tis Agreement.

129. An expression importing a natural person includes any company, trust, partnership, joint
venture, association, body corporate or governmental agency.

12.10. Where a woed or phrase is given a defined meaning, anoher part of speech or other
grammatical form in respect of that word or phrase has a comesgonding meaning.

12.11. A word which denotes the singular denotes the piural, a word which denotes the plural
denotes the singular, and a reference to any gender denotes the other genders.

1212, References to the word "include’ or ‘inciuding are to be construed without kmitation.
12.13. Areference to this Agreement includes the agreement recorded in this Agreement.

12.14. Areference 1o a party to this Agreement includes a reference t the servants, agents
and contractors of the party, and the party’s successors and assigns.

12.15. Any schedules, appendices and attachments form part of this Agreament.
12.16. Notes appearing in this Agreement are operative provisions of this Agreement.

2 Application of this Agreement
2.1 This Agreement applies to he Land and to the Development.

3 Status of this Agreement

3.1 The Developers are under no obligation in relation to the commiments provided for in this
Agreement uniess and unitil both of the following matters have occurred in sequance:

3.1.1 the LEP amendment having the effsct of rezoning the land from 7(i) Environmental
Protection (Urban Buffer) Zone to 4 industry Zone, comes into effect, and

312 this Agreement is entered into as required by clause 25C(1) of the Regutation.

32 Untl hen, tis document, executed only by the Developars, Is to be read and construed as
coniaining the Cevelopers’ imevocable offer to make commiments once all of the matters
specried in clause 3.1 have occurred

3.3 The Councl must notify tha Developers immediately after the Council axacutes this Agraemant
and prompty provide the Davelopers with the Agreement as exacuted by the Council.
4  Further Agreements Relating to this Agreement

4.1 The Parties may, at any time and from time to time, enter into agreements refating to the subject-
matier of this Agreement that are not inconsistent with this Agreement for the purpose of
implementing this Agreement.

5 Surrender of right of appeal, ete.

5.1 The Developers are not to commence or maintain, or cause to be commenced or maintained, any
in the Land and Environment Court involving an appeal against, or questioning he
validity of, a Development Consent relating to the Development or an approval under 396 of the
Actto modify a Davelopmant Consent relating to the Developmant 10 the axtent that it relates to
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Appendix 5 - Proposed Voluntary Planning Agreement (cont.)

Stoville / Duraplas Planning Agreement
Balina Shire Council
Stoville Pty Ltd & JC & RM Seming

the existence of this Agreement or requires any aspect of this Agreement to be periormed
according to the terms of this Agreement.
& Application of 594, s34A and s9EF of the Act to the Development
6.1 This Agreement does not exclude the application of 594 to the Development.

62 Any benefits under this Agreement will not be taken into consideration when determining a
development contribution under 534 of the Act in relation 1o the Development.

6.3 This Agreement does not exciude the application of 594A to the Development.
64 This Agreement does not exclude the application of S34EF o the Development

Part 2 - Developer and Council Commitments

7 Mechanism for Subdivision of the Land

7.1 Tne Developers agree that, following the rezoning of the land, subdivision will only proceed by
way of a boundary adjustment that adds the rezoned portion of Lot 1 DP 817406 to Lot 2
DP 707837.

8  Future Use of Dwelling

8.1 Tne Developers agree that, prior to the issue of a Subdivision Certificate for the boundary
adjustment subdivision, the existing dwelling on te land will be removad from the Site or
rendered uninhabitable.

9 Landscape Buffer

9.1 The Developers agree that, prior to the issue of a Subdivision Certificate for the boundary
adjustment subdivision of the land, 3 10 m wide landscape buffer wil be planted within the
dedicated buffer along the southern and eastern boundaries of the land.

Part 3 - Other provisions

10 Enforcement in a court of competent jurisdiction
10.1 Without limiing any other remedies available to he Parties, this Agreement may be enforced by
either Party in any court of competent jurisdiction.
10.2 For the avoidance of doubt, nothing in this Agreement prevents:

10.2.1 aParty from bringing proceedings in the Land and Environment Court to enforce any
aspect of this Agreement or any matter to which this Agreement relales,

10.2.2 the Council from exercising any function under the Act or any other Act or law relating to
the enforcement of any aspect of this Agreement or any maftter to which this Agreement
relates.
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Appendix 5 — Proposed Voluntary Planning Agreement (cont.)

Stoville / Durapias Plznnmg Agresmant
Ballina Shirs Councd
Stovilla Pty Lbd & JC & RM Saming

11 Dispute Resolution - expert determination

11.1 Tnés ciause applies 10 a dispute under this Agreement which relates 1o a mater hat can be
determined by an appropriately qualified expert

11.2 Any dispute between the Parties as t0 whether a dispute to which this clause appbes can be
Wuymmmaxmsmmmnmwmmmm

body that represents persons with the relevant expertise for determination, which

isnobefmiaﬂhhdhgmm?ames

11.3 Such a dispute is taken to arise if one Party gives another Party a nolice in writing specifying
partculars of he dispute.

114 ifa notice is given under clause 11.3, the Partes are to meet within 14 days of the notice in an
attempt to resolve the dispute.

11.5 Il the dispute is not resolved within a further 28 days, the dispute must be referred o the
Prasident of the NSW Law Society to appoint an Expert for Expert Determination.

11.6 The Expert Determination is binding on the Parties except in the case of fraud or misfeasance by
the Expert

11.7 Each Party must bear its own costs arising from or in connection with the appoiniment of the
Expert and the Expert Determination.

12 Disputs Resolution - mediation
12.1 This ciause applies to any dispute under this Agreement other than a dispute o which ciause 11
applies.
12.2 Such a dispute is taken fo arise if one Party gives another Party a nolice in wriling specifying
particulars of the dispute.
12.3 If a notice is given under clause 122, the Parties are to meet within 14 days of the notice in an
attempt 1o resolve the dispute.

12.4 I he dispute 5 not resolved within a further 28 days, the Parties must mediate the dispute in
accordance with the Mediaton Rules of the Law Sodiety of New South 'Wales published from tme
to time and must request the Presidant of the Law Soclety, or the Presidents nominee, to sefecta
mediator.

125 It the dispute is not resolved by mediation within a further 28 days, or such longer period as may
be necessary to aliow any mediation process which has been commenced fo be completed, then
the Partes may exercise teir legal rights in relation to the dispute, including by the
commencement of legal proceadings in a court of competent jurisdiction in New South Wales.

13 Registration of this Agreement

13.1 The Parties agree lo register this Agreement, subject to obtaining the agreement of e persons
spectfied in 93H (1) of the Act
14 Assignment, Sale of Land, ete
14.1 Unless the matters specfied in clause 14.2 are satisfied, the Developers are notto do any of he
following:
14.1.1 if the Develogers are the owner of the Land. to ransfer the Land © any person, of
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Appendix 5 — Proposed Voluntary Planning Agreement (cont.)

Stowille | Curapias Planning Agreemant
Bafina Shire Councll
Stoville Pty Ltd & JC & RM Flaming

14.1.2 assign of novate to any person the Developer’s rights or obligations under this
Agreement.

14.2 The matters required 1o be satisfied for the purposes of clause 14.1 are as follows:

1421 the Developers have, at no cost to the Council, first procured the execution by the
person lo whom the Developer’s rights or obligations under this Agreement are to be
assigned or novated, of an agreement in favour of the Council on terms satisfactory to
the Council, and

1422 the Council, by natice In writing fo the Developers, has stated that avidence satisfactory
to the Council has been produced to show that the assignee or novatee, Is reasonably
capable of performing its obligations under the Agreement,

14.2.3 the Developers are not in breach of this Agreement, and

14.2.4 the Council otherwise consents to the transfer, assignment or novation.

18 Review of this Agreement

15.1 The Parties, acting in good faith and using thelr best endeavours, agree [0 review this Agreement
if either party is of the opinion that any change of circumstance has cccurred that materially
affects the operation of this Agreement.

15.2 For the purposes of clause 15.1, the relevant changes include (but are not limited to) any change
to a law that restricts or prohibits or enables the Counai or any other planning authority (o restrict
or prohibit any aspect of the Development

15.3 For the purposes of addrassing any matter arising from a review of this Agreement referred o in
clause 15.1, the Parties are 10 use all reasonable endeavours 1 agree on and implement
appropriate amendments o this Agreement.

15.4 If this Agreement becomes iflegal, unenforceabile or invaiid as a result of any change 10 a law, the

Parties agree to do all things necessary to ensure that an enforceable agreement of the same or
similar effect to this Agreement is entered into.

15.5 A failure by a Party to agree to take action requestad by the other Party as a consaquence of a
review referred to in clause 15.1 is not a dispute for the purposes of clauses 11.and 12 and Is not
a breach of this Agreement.
16 Notices

16.1 Any nofice, consent, information, application or raquest that must or may be given or made to a
Party under this Agreement is only given or made i itis in writing and sent in one of the following
ways:

16.1.1 dalivered or posted to that Party atits address set out in the Summary Sheet, or
16.12 faxed to that Party atits fax number sst out in e Summary Sheel, or
16.1.3 emalled to that Party atits email address set out in the summary Sheet.

162 If a Party gives the other Party 3 business days notice of a change of its address, fax number or
email address. any nafice, consent, information, application or request is only given or made by
that other Party if it is delivered, postad, faxed or emailed to tha latest address, fax number or
email address.

16.3 Any notice, consent, information, application or requestis 1 be reated as given or made if it is:
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Appendix 5 - Proposed Voluntary Planning Agreement (cont.)

Stoville / Durapias Planmrg Agreement

Ballina Shire Council

Suwilla Pry Lbd & JC & RM Siaming
16.3.1  delvered, when it is left at the relevant address.
16.32 sentby post, 2 busness days after itis posted.

16.3.3 sent by fax, as soon as the sender receives from e sender’s fax machine a report of an
error free ransmission to the correct fax number.

16.4 It any notice, consent, information, appiication or request is delivered. or an error free
transmission report in relation to it Is received, on a day that is not a business day, orfona
business day, after Spm on hat day in the place of the Party to whom it is sent, itis to be treated
as having been given or made at the beginning of the next business day.

17 Approvals and Consent

17.1 Except as otherwise set out in tus Agreement, and subject to any statutory obligations, a Party
may give or withhold an approval or consent to be given under this Agreement in that Party's
absolute discraton and subject to any conditions determined by the Pary.

17.2 A Party s not obliged to give its reasons for giving or withholding consent or for giving consent
subject to conditions.
18 Costs
182 Tne Parties agree lo bear teir own costs of praparing, negotiating, executing and stamping his
Agreament and any document related to this Agreement.
19 Entire Agreement

19.1 Tnis Agreement contains everything to which the Parties have agreed in relation to the matiers it
deals with.

19.2 No Party can rely on an earfier document, or anything said or done by another Party, orby a
director, officer, agent or employee of that Party, before this Agreement was exacuted, except as
permitted by law.

20 Further Acts

20.1 Each Party must promptly execute all documents and do all things that another Party from tme
time reasonably requests to affect, perfect or compiste this Agreement and all ransactions

incidental to it
21 Governing Law and Jurisdiction
21.1 This Agreement is governed by the law of New South Wales.
21.2 The Partes submit to the non-exclusive jurisdiction of s courts and courts of appaal from them.
21.3 The Partes wil not object to the exercise of jurisdiction by those courts on any basis.

22 Joint and individual Liability and Benefits
22 1 Except as otherwise et outin this Agreement:

22.1.1 any agreemeant, covenant, representation or warranty under this Agreament by 2 or
more persons binds them jointly and each of them individually, and

2212 any benefit in tavour of 2 or more persons Is for the benaft of them jointly and each of

10
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Appendix 5 — Proposed Voluntary Planning Agreement (cont.)

Stovile / Curapias Planning Agreement
Baliina Shire Councl
Stovile Pty Ltd & JC & RM Fleming

2

25
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rij

No Fetter

23.1 Notning in this Agreement shall be construed as requiring Council to do anything that would
cause it to be in breach of any of its obligations at law, and without limitation, nothing shall be
construed as Emiting or fettering in any way the exercise of any statulory discration or duty.

Representations and Warranties

24.1 The Parties represent and warrant that they have power o enter into this Agreement and comply
with their obligations under the Agreement and that entry into this Agreement will not resuit in the
breach of any law.

Severability

25.1 Ifa clause or part of a clause of tis Agreement can be read in a way that makes & ilegal,
unenforceable or invalid, but can also be read in a way that makes it legal, enforceable and valid,
it mustbe read in the latter way.

252 If any clause or part of a clause is llegal, unenforceable or invalid, that clause or partis D be
treated a5 removed from this Agreement, but the rest of tis Agreement is not affected.

Modification

26.1 No modification of this Agreement will be of any force or effect unless itis in wriing and signed by
the Parties to this Agreament or their SUCCESS0rs or assigns.

Waiver

27.1 The fact that a Parly fails to do, or deiays in doing, something the Party is entifed to do under this
Agresment, does not amount 1o a waiver of any obligation of, or breach of obgation by, another
Party.

272 A waiver by a Party is only effective if it 5 in writing. A written waiver by a Parly 5 only effective
in relation to the particular obligation or breach in respectof which it is given.

27.3 Itis not to be taken as an implied waiver of any other obligation or breach or as an implied waiver
of that cbligation or breach in relation to any ofher occasion.

Explanatory Note Relating to this Agreement

28.1 The Appendix contains the Explanatory Note refating to this Agreement required by clause 25E of
the Reguiation.

28.2 Pursuant to clause 25E{7) of the Regulation, the Parties agree that the Explanatory Note in the
Appendix is nol to be used 1 assist in constuing tis Planning Agreement.

1
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Appendix 5 — Proposed Voluntary Planning Agreement (cont.)

Stoville ) Darapias Plannng Agesment

Balira Shre Councd

Stovills Pty Lid & JC & RM Flaming
Schedule 1
{Clause 1.1)
The Land

That partion of Lat 1 DP 817406 shown edged in heavy biack in the atached Jlustration tited The Land”

12
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Appendix 5 — Proposed Voluntary Planning Agreement (cont.)

Stoville / Duraplas Planeing Agreerment
Balina Shire Counc
Stowilie Pty Ltd & JC & RM Fleming

Insert [fustration
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Appendix 5 - Proposed Voluntary Planning Agreement (cont.)

Stoville / Durapias Plannng Agreement
BaSira Share Counc

Siwdlla Py Lid & JC & RM Fiaming
Execution

Executed as an Agreement

Dated:

Executed on behalf of the Council

General Manager

Witness / Name { Position

Executed on behalf of the Developer in accordance with 5127(1) of the Corporations Act{Cth)
2001.

Stoville Pty Ltd

Name | Position

Witness / Name / Position

1160721

Sl Xe
Planning Proposal — April 2012 Page 35 of 38
Stoville Pty Ltd, Alstonville



Appendix 5 - Proposed Voluntary Planning Agreement (cont.)

Stoville / Durapias Planning Agreement
Balina Shire Councll
Stowille Pty Lid & JC & RM Flaming

JC & RM Fleming

Name / Position

Witness / Name ! Position

15
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Appendix 5 - Proposed Voluntary Planning Agreement (cont.)

Stovile / Dwapias Plaseing Agreement
Balira Shire Councl
Siovills Py Lid & JC & RM Paming
Appendix
(Clause 33)
Environmental Planning and Assessment Reguiabon 2000
(Clause 25E)
Explanatory Note
Draft Planning Agreement

Under s93F of the Environmental Planning and Assessment Act 1979

Parties

Ballina Shire Council ASN [tba] of cnr Tamar and Cherry Streets, Ballina, NSW 2478 (Council)
Stoville pty Ltd Pty Ltd ABN [tbajof PO Box 480, Alstonville, New South Wales 2478 (Developer)
JC & RM Fleming of 8 Bertram Place, Wollongbar, New South Wales 2477 (Developer)

Description of Land to which this Draft Planning Agreement applies:
That portion of Lot 1 DP 817406 shown edged in haavy black in the ilustration to Schedule 1, being land
located in the north-eastem comerof Lot 1.

Description of Propesed Change to Environmental Planning InstrumentDevelopment
Application

Rezcning of the land from its current zoning of 7()) Environmarzal Protection (Urban Buffer) Zona to
4 Industey Zane.

Summary of Objectives, Nature and Effect of the Draft Planning Agreement
This Agresment commits the developers to:

*  procsading with subdivision of the land by way of a boundary adjusiment between Lot 1 DP 817406 and
Lot 2DP T07837;

= memoving the eusting dweling on the land; and

= planting a landscape buffer within the 10 m strip of land to be dedicated to Councl along the southemn
and eastern boundaries of the land (subject to Council agresmant below).
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Appendix 5 — Proposed Voluntary Planning Agreement (cont.)

Stoville / Duraplas Planning Agreement

Ballina Shire Councl

Stowille Pry Lid & JC & RM Fleming

Assessment of the Merits of the Draft Planning Agreement

The Planning Purposes Served by the Draft Planning Agreement
Resolution of a long-standing land use conflict.
Provigion of buffer between industnal and agncultural land uses.

How the Draft Planning Agreement Promotes the Public Interest
Provides for resolution of land zening in accordance with histonc land uses in the area.

For Planning Authorities:

Development Corporations - How the Draft Planning Agreement Promotes its Statutory
Responsibilities

NA

Other Public Authorities — How the Draft Planning Agreement Promotes the Objects (if any) of the
Act under which itis Constituted

A
Councils - How the Draft Planning Agreement Promotes the Elements of the Council's Charter
[#¥ 1o be completed by the Counci #4] -

All Planning Authorities — Whether the Draft Planning Agreement Conforms with the Authority's
Capital Works Program

[## to be completed by the Counci ##]

17
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